
An Coiste urn Achomhairc 

Foraoiseachta 

Forestry Appeals Committee 

8 I November 2021 

Subject: Appeal FAC 108/2021 relating to Licence CN84957 

Dear l\ 

I refer to the appeal to the Forestry Appeals Committee (FAC) in relation to the above licence issued by 

the Minister for Agriculture, Food, and the Marine. The FAC established in accordance with Section 14 A 

(1) of the Agriculture Appeals Act 2001 (as amended) has now completed an examination of the facts and 

evidence provided by all parties to the appeal. 

Decision 

Having regard to the evidence before it, including the record of the decision by the DAFM, the notice of 

appeal, all other submissions received, all materials on file, and in particular the following considerations, 

the FAC has decided to set aside and remit the decision of the Minister regarding licence CN84957. 

Background 

The licence is for 4.52 Ha of GPC 3 afforestation at Leamanish, Co. Leitrim. Licence CN84957 was the 

subject of a previous decision of the FAC dated the 16th  of February 2021 which was to set aside and remit 

the decision back to the Minister to carry out to undertake a new assessment to determine whether the 

application should be subject to the ElA process under the EU EIA Directive before a new decision is made. 

The Department of Agriculture, Food, and the Marine (DAFM) issued a new licence on the of June 2021 

with a number of conditions, including a specific condition requiring an unplanted setback from the public 

road of lOm and a lOm strip of broadleaved planting in all conifer plots adjoining a public road. 

Hearing 

The appeal was considered at the sitting of the FAC held on the 11"  of October 2021. The FAC Members 

present were Mr. Myles Mac Donncadha (Deputy Chairperson), Mr Derek Daly and Mr. lain Douglas. At 

the sitting of the FAC it had before it the full DAFM record of the decision, the notice and grounds of 

appeal and a Statement of Fact (SoF) provided by the DAFM. 

Licence 

The proposal consists of three non-adjoining plots of G PC 3 planting (a mixture of Sitka spruce (85%) and 

additional broadleaves (15%) in close proximity to each other. Plot 1, the most northerly, is 3.06 hectares, 
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Plot 2 south of Plot 1 is 1.22 hectares and Plot 3 southeast of Plot 2 is 1.2 hecatres. Ground preparation 

consists of mounding, the planting method is to be slit planting, with up to 250kg granulated rock 

phosphate per hectare to be applied. Herbicide control is proposed in years 1 and 2. The final Inspector's 

Certification Report (with a spatial run dated 7"  May 2021) describes the soil type underlying the project 

area as predominantly podzolic in nature, with a predominantly flat to moderate (<15%) slope and that 

the project area is crossed by/adjoins an aquatic zone(s). The vegetation type(s) within the project area 

comprises of grass and rush. 

Appeal 

There was one appeal against the decision to grant the licence. The grounds of appeal are summarised as 

follows: 

1. (i) That the project is located in the Water Framework Directive (WFD) river waterbody WFD River 

water body Yellow (Ballinamore) 020 the status of which is unassigned and makes reference to the 

Case 2018-740 JR (Sweetman V ABP) and the national responsibility to comply with the WDF Directive. 

(ii) Castlefore Lough which is hydrologically to the Yellow (Ballinamore) 020 is also unassigned. 

2. Over half of the towniand is planted and there is a significant amount of planting within 3km of the 

site and that the DAFM judgement of cumulative impact is arbitrary. 

3. That the DAFM has no mechanism to address cumulative impact other than Forestry Inspector's 

Assessment and the DAFM has no SoP (Standard Operating Procedure) for EIA Screening. 

DAFM Statement of Fact provided to the FAC 

The SoF provided by the DAFM dated 12th  August 2021 indicates that a both a desk and field inspection 

were carried out on the proposed afforestation and that the DAFM was satisfied that all criteria in its 

standards and procedures had been adhered to in making the decision on this licence application. 

The report notes that there is one Natura 2000 site located within 15Km of the proposed afforestation, 

the Cuilcagh-Anierin Uplands SAC (Site Code 000584) and records an Appropriate Assessment (AA) 

screening decision to screen out the application on the basis that; the location of the project area is 

downstream from the Natura site, and the consequent lack of any hydrological connection. 

The report is accompanied by an in-combination assessment carried out by the DAFM dated 191h  April 

2021 that concludes that the project itself, ie. individually, was deemed not to have an effect on certain 

European Site(s), as it does not represent a source, or if so, no pathway exists. Consequently, the DAFM 

considers that there is no potential for the project to contribute to any effects on the same European 

Site(s), when considered in-combination with other plans and projects. 

The Inspector's Certification Report also contains an assessment of the environmental factors relating to 

the proposed afforestation in order to determine whether the proposed afforestation requires an 

Environmental Impact Assessment Report (ElAR) and concludes that it is not necessary to subject the 

proposed afforestation to EIA. The DAFM decided that it was not necessary to refer the licence application 

to any of the prescribed bodies. 

Hearing 

At the hearing the FAC had before it a Statement of Fact (SoF) dated 12"  August 2021 confirming the 

administrative details of licence application CN84957 as outlined above. The FAC also had before it a SoF 

by the DAFM Forestry Inspectorate dated 5th  July 2021. The statement submitted that the relevant AA 

procedure in operation at the time was applied, that Standard Operating Procedures were applied and 

addressed the grounds of appeal. 
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The FAC consulted with publicly available mapping provided by the Environmental Protection Agency, the 

OSI, the Forest Service, and other on-line services. Aerial photography including that submitted with the 

application show the land it is proposed to plant is agricultural grassland. Plots 1 and 3 abut existing 

forestry. Soil types on the site, identified through EPA mapping, are Surface water Gleys and Groundwater 

Gleys, Peaty Gleys and Basin peats. 

The site lies within the Erne WED Catchment and the Yellow [Ballinamore] SC 010 Sub catchment. EPA 

mapping shows the nearest identified waterbody to the site to be the Yellow (Ballinamore)_020 which 

forms the southern boundary of Plot 2 and the northern boundary of Plot 3. The WFD Assessment of this 

river waterbody is that its status is unassigned but is not at risk. The underlying Ground Water body is the 

Newtown-Ballyconnell IEGBNI_NW_G_031 and is Not at Risk. 

The proposed afforestation is not within a Natura 2000 site nor is it required for the management of a 

Natura 2000 site. The FAC has confirmed that the only Natura 2000 site identified as being within 15km 

of the site is that contained in the Inspector's Certification, the Cuilcagh-Anierin Uplands SAC (Site Code 

000584). The FAC noted that DAFM completed and recorded a screening for Appropriate Assessment (AA) 

that determined that the proposal itself and in-combination with other plans and projects would not 

impact on a Natura 2000 site. 

The FAC noted that the DAFM recorded a consideration of the application across a range of criteria 

relevant to the development proposed, including water, soil, terrain, slope, designated areas, landscape 

and cumulative effects, and determined that the project was not required to undergo EIA. The FAC is 

satisfied that the range and type of criteria considered is appropriate for DAFM to determine whether an 

EIAR was required having regard to the nature, scale, and location of the proposal. The site of the 

proposed afforestation is not in an Area of High Visual Amenity, Outstanding Natural Beauty or within an 

Outstanding View in the Leitrim County Development Plan 2015-2021. 

It is submitted in the grounds of appeal relating to the Water Framework Directive that the Minister 

cannot issue a licence for this proposal because of the provisions of the judgement of Ms. justice Hyland, 

delivered in January 2021, in the case 2018-740 JR Sweetman v An Bord Pleanala (the Hyland Judgement) 

regarding the unassigned status of a WFD water body. In considering this ground of appeal, the FAC had 

regard to the Forestry Inspector's Statement of Fact dated 5th  July 2021 which, while it deals with 

measures to protect the water quality of the Yellow (Ballinamore)_020, does not address the specific 

ground of appeal which is, that the licence should not have been issued having regard to the Hyland 

judgement. The FAC confirmed that the status of WFD River Waterbody Yellow (Ballinamore)_020 is in 

fact, unassigned. The FAC noted that while no drainage is proposed on the site, historical mapping and 

aerial photography show drains throughout the site some of which appear to connect to the Yellow 

(Ballinamore)_020. 

Having regard to the Hyland Judgment and to the fact that there is direct connectivity between the project 

lands and the Yellow (Ballinamore)_020 arising from its immediate adjacency to the project, the FAC is 

not satisfied that, based on the information before it, it can be reasonably concluded that the proposed 

development as licenced could not have any impact on this 'unassigned' waterbody. The FAC considered 

this to be a significant error in the making of the decision to grant the licence and that the licence should 

be remitted for consideration of possible or potential impact on a surface waterbody in light of the Hyland 

Judgment. 

In the grounds of appeal relating to cumulative impact and screening for EIA the appellant submits that 

the DAFM relies on the "arbitrary assessment of a forestry Inspector for addressing the potential 

cumulative impact of this project." The FAC noted that the concept of "Cumulative Impact" derives from 

the EIA Directive and that the "Assessment to Determine EIA Requirement" in the Inspector's certification 
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report contains a specific section dealing with cumulative impact, Questions 2-11 inclusive, to all of which 

the Inspector responded. Question 10 in particular asks "Based on the extent offorestry as outlined above, 

is the cumulative effect of this application likely to have a significant impact? If so, tick yes and describe in 

the Inspectors comments box below." The Inspector's answer is "No." The FAC noted that the DAFM 
guidelines do not define a particular quantum of afforestation for any particular area (however that area 
is defined). The appellant has adduced no evidence to contradict the Inspector's responses to the 

questions in the "Assessment to Determine EIA Requirement" or that the proposal taken in conjunction 
with the existing forestry in the area will have negative impacts and the FAC is not satisfied that the DAFM 

evaluation of cumulative impacts in the Inspector's certification report contained a serious error. 

The appellant contends that the "DAFM has no Standard Operating Procedure for Inspectors in carrying 

out a (sic) [IA Screening." The FAC noted that the Inspector's certification report contains a section titled 

"Assessment to Determine ElA Requirement" in which the DAFM records consideration of the application 
across a range of criteria relevant to the development proposed, including water, soil, terrain, slope, 

designated areas, landscape, and cumulative effects. The FAC is satisfied that the range and type of criteria 
considered is appropriate for DAFM to determine whether an EIAR was required having regard to the 
nature, scale, and location of the proposal. Having regard to the record of the decision and the submitted 

grounds and the nature, scale, and location of the proposal the FAC is satisfied that the DAFM did not err 
in its decision concerning the ElA process. 

Conclusion 

In considering the appeal, the FAC had regard to the record of the decision, the submitted grounds of 

appeal and Statement of Fact submitted by the DAFM the FAC is satisfied that there was a serious or 

significant error in the making of the decision to grant the licence. In accordance with Article 14B of the 

Agricultural Appeals Act 2001(as amended) the FAC has decided to set aside and remit the decision of the 
Minister regarding licence CN84957 to carry out a new assessment of the potential for the proposed 

development to have an impact on the unassigned WFD waterbody Yellow (Ballinamore)_020, having 

regard to the 'Hyland' High Court judgement previously referred to, before making a new decision in 
respect of the application. 

Yours sincerely, 

lain Douglas, 

On Behalf of the Forestry Appeals Committee 
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