
An Coiste urn Achomhairc 
Foraoiseachta 
Forestry Appeals Committee 

30"  March 2021 

Subject: Appeals FAC 081/2020, 119/2020, 120/2020, 122, 2020, 123/2020, 134/2020, 135/2020, 

145/2020 in relation to licence CN84072 

Dea 

I refer to the above appeals to the Forestry Appeals Committee (FAC) in relation to licence CN84072 

issued by the Department of Agriculture, Food and Marine (DAFM). The FAC established in accordance 

with Section 14 A (1) of the Agriculture Appeals Act 2001 has now completed an examination of the 

facts and evidence provided by the parties to the appeal. 

Summary 

Licence CN84072 for afforestation of 8.95 hectares (ha) at Poulnagun, Knockaskeheen, Aredeamush, Co. 

Clare was granted by the DAFM on 191h  February 2020. 

An oral hearing of appeal to consider eight third party appeals against the decision to grant the licence, 

was held by the FAC on 3rd  March 2021. The applicant also requested an oral hearing. In attendance: 

FAC Members: Mr. John Evans (Deputy Chairperson), Mr. Vincent Upton, Mr. 

Seamus Neely Mr. James Conway, & Mr. lain Douglas 

Secretary to the FAC: Ms. Marie Dobbyn 

Applicant / Representative(s): 

Department Representative(s): Mr. Kevin Keary & Ms. Mary Coogan 

Appellants: FAC 081/2020 Not Present 

FAC 119/2020 Not Present, 

FAC 120/2020 Not Present, 

FAC 122/2020 Not Present, 

FAC 123/2020 

FAC 134/2020 Not Present, 

FAC 135/2020 Not Present, 

FAC 145/2020 Not Present. 

Having regard to the evidence before it, including the record of the decision by the DAFM, the notice of 

appeal, and submissions received including at the oral hearing, the Forestry Appeals Committee (FAC) 
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has decided to vary the decision of the Minister to grant this licence CN84072 to exclude plots 4 and 5 of 

the proposal. 

Background 

The licence relates to the afforestation of 8.95 hectares (ha) at Poulnagun, Knockaskeheen, 

Aredeamush, Co. Clare. The original application, which was received by DAFM on the 30th  of May 2019, 

was for 10 plots totalling 13.1 ha (digitised area). Following a review of the application, the DAFM 

advised the applicant on the 14 th  of August 2019 that a revised application should be submitted. The 

applicant submitted this revised application on the 18th  of September 2019. This revised application 

included eight plots. For the avoidance of doubt, references to plot numbers in the decision below refer 

to those plots identified in this revised application. Following review by the Forestry Inspector and 

certification, the licence was issued on the 19th  of February 2020. This excluded plot numbers 1 and 2 by 

reason of concerns expressed by locals and the surrounding of dwellings by plantations. The licence 

specified that fencing along an ESB power line at plot number 3 was adjusted. In the table of species 

approved in the licence, it was specified that plot 5 was not to be planted in line with the revised 

application proposal that this be a "Bio" plot. 

The Inspector's certification is on file, which includes a final note by the Inspector dated the 18'  of 

February 2020. The certification describes the site as follows: 

This project comprises 11.48 hectares of afforestation. The predominant soil type 

underlining the project area is predominantly podzols in nature. The slope is 

predominantly flat to moderate (<15%). The project area is crossed by / adjoins an 

aquatic zone(s), the vegetation type(s) within the project area comprise grass rush. 

An in-combination report is on file which documents searches of relevant planning systems on the 17th 

of February 2020. These include dare County Council, An Bord PIeanla, the Environmental Protection 

Agency, and the DAFM iForis Forestry map viewer. The objectives of the Clare County Council 

Development Plan are also considered. The Inspector's certification concludes that an EIA was not 

required. 

The Inspector's certification also includes a screening for Appropriate Assessment as required by the EU 

Birds and Habitats Directives. This identifies 10 Special Areas of Conservation (SAC) and Special 

Conservation Areas (SPA) sites within 15km of the project site. These include the Ballyteig (Clare) SAC 

[0994]; Ballyvaughan Tulough SAC [0996], Black Head-Poulsallagh Complex SAC [0020], Cliffs of Maher 

SPA [4005], East Burren Complex SAC [1926], Galway Bay Complex SAC [0268], Inagh River Estuary SAC 

[0036], Inisheer Island SAC [1275], Inner Galway Bay SPA [4031], and Moneen Mountain SAC [0054]. The 

screening considers the Qualifying Interests or Special Conservation Interests for each of these sites in 

order to determine whether the project will have a possibility of a significant effect on the site that 

would require a full Appropriate Assessment. In all cases the screening concludes that there is no 

possibility that the project - either alone or in-combination with other plans and projects - will have a 

significant effect on the Natura site. In all cases, the reasons for this conclusion include: that the location 
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of project area is within a separate water body catchment to that containing the Natura site, with no 

upstream connections, and the subsequent lack of any hydrological connection; and the unsuitability of 

the project area for use by any species listed as a qualifying interest of the Natura site. 

Before considering the grounds of appeal, the Statement provided by the DAFM, or the submissions 

made at oral hearing, the FAC considered information available on publicly available sites such as those 

provided by the Environmental Protection Agency, the 051, and the DAFM. These confirm the 

description of the site provided in the Inspector's certification including the slope and soil type. The 

watercourse referenced can be seen to be the Aughoola Stream, a branch of which adjoins the edge of 

plot 4. This stream forms part of the Aille (Clare)_020 waterbody which the EPA have identified as 

having a Poor Ecological Status in the 2013-2018 monitoring cycle, and a Water Framework Directive 

status of At Risk. The project area is in the Miltown Malbay Groundwater Body (IE_SR_G_167) which the 

EPA characterised as having an overall status of Good in the 2013-2018 monitoring cycle, and for which 

forestry is not characterised as being a significant pressure. 

Grounds of Appeal and DAFM Statements 

There are eight third party appeals against the decision to grant the licence. The full grounds of appeal 

are contained in the public file. Broadly, the FAC considers that the grounds can be characterised as 

follows: 

1. Matters relating to the details provided in the application, licence and Inspector's report relating to 

location of buildings, numbering, and plot configurations, (Appeals FAC 081/2020, FAC 119/2020, 

FAC 120/2020, FAC 122/2020, FAC 123/2020) 

2. Matters relating to impact on property values (Appeals FAC 35/2020, FAC 145/2020) 

3. Matters relating to fire safety and insurance (Appeal FAC 123/2020) 

4. Matters relating to impacts on the natural light and views of dwelling houses, including set back 

distances. (Appeals FAC 081/2020, FAC 119/2020, FAC 120/2020, FAC 123/2020) 

5. Matters relating to groundwater from Sitka Spruce, fertilisers, or chemicals (Appeals FAC 119/2020, 

FAC 120/2020, FAC 134/2020, FAC 135/2020) 

6. Matters relating impact on habitat, flora and fauna (Appeals FAC 119/2020, FAC 120/2020, FAC 

122/2020, FAC 123/2020, FAC 134/2020, FAC 135/2020) 

7. Matters relating to visual amenity, landscape, and tourism impact (Appeals FAC 119/2020, FAC 

120/2020, FAC 134/2020 

8. Matters relating to road infrastructure, access, and the potential impact of heavy machinery 

(Appeals FAC 119/2020, FAC 120/2020, FAC 123/2020, FAC 134/2020, FAC 135/2020) 

9. Matters relating to species suitability and mix (FAC 119/2020, FAC 120/2020, FAC 123/2020) 

10. Matters relating to public participation in the planning process (FAC 132/2020) 

For each appeal, the DAFM provided the FAC with a statement. In each statement, the Inspector 

addresses issues relating to proximity to dwellings, road usage, visual amenity, land type and use, 

wildlife, fire risk, and species type. 
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The FAC note that a significant number of appeals relate to plots numbered 4 and 5, and in particular 

the presence of an unmapped dwelling house. In relation to this, the Inspector in his Statements to the 

FAC accepts that the dwelling house was not noted in the initial application and consequently was not 

noted on the day of his site visit. The relevant statements include an observation that the licence should 

be adjusted to accommodate relevant set back distances from this dwelling house. 

Oral Hearing 

At Oral Hearing, the DAFM made a brief presentation and answered questions from the FAC. The DAFM 

reiterated the point made in its statement that following the approval of the licence it had become 

apparent that a dwelling house proximate to plot 4 was present, and that the terms of the licence 

should be updated to accommodate appropriate set-back distances. The site had been field inspected, 

but the house in question is not apparent from the public road and had not been marked in the 

application. The DAFM acknowledged that there it is a requirement of the Minister that applications 

identify dwellings to facilitate consideration and assessment under the Forestry Regulations 2017 and 

the Forestry Standards Manual (2015) in relation to both consent and the schemes operated by the 

Department in relation to Forestry. 

The DAFM stated that there was no history of forest fires in forestry in the area and observed that 

because of the dispersed settlement in the area and the set back distances that pertain, there were 

significant amounts of space between forestry in the areas mostly of agricultural land that is of an 

improved nature. The site is situated on a plateau, with some hedgerows but not lush in terms of tree 

vegetation. There is some settled forestry to the north. In relation to water quality, the DAFM noted that 

the good practice requirements for Forestry that are reflected in the licence include measures such as 

setbacks from water courses, and the DAFM is confident that the proposed planting will not have and 

impact on water quality. DAFM also submitted that mapping data provided by Irish Water had been 

reviewed by DAFM and that this did not show any wells that would be impacted, and that the 

application of fertilizer would not be required while the use of herbicides was precluded by the licence 

granted. In relation to road infrastructure, the DAFM submitted that the increase in traffic will be 

minimal, confined to at most a couple of weeks during the planting activity and again when the crop is 

harvested or thinned in the future at which point a future consent process will be required. DAFM 

observed that the roads are in good order in the area, except for the road to the front of plots 4 and 5. 

In relation to the species mix, the DAFM submitted that there was limited scope for broadleaf planting 

as a result of the nature of the ground which is marginal with poor drainage and the exposed nature of 

the site. The DAFM submitted that where possible, broadleaf species had been incorporated in buffer 

zones for water and in parts of the plots such as plot 6. The DAFM submitted that it did not have a view 

on site valuations, but that setback distances would accommodate views in some instances. DAFM 

observed that forestry is competing with dispersed settlement patterns such as in the area surrounding 

this site, and the inclusion of setbacks are designed to accommodate this competition. In relation to the 

potential of the proposed licence impacting negatively on wildlife, the DAFM submitted that the 

application had been subject to processes designed to protect habitats and species. The application had 

been subject to a screening for Appropriate Assessment as required under the Habitats and Birds 

Directives, which considered both protected habitats in the vicinity of the site, and the species relevant 
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to those sites. The DAFM further expressed the view that increased forest cover would in some 

instances be beneficial to a number of the species mentioned in some of the appeals submitted to the 

FAC. 

The applicant submitted that he had a family connection to the area, and as a result was seeking a 

decision that would be acceptable to as many people as possible. The applicant expressed the view that 

much of the proposed planting was uncontroversial following amendments already made to the original 

application, and that the additional setbacks proposed in the Inspector's Statement would remove most 

of the remaining concerns.. The applicant also submitted that the application consisted of several plots, 

and that challenges associated with one plot should not influence other plots. Overall, the applicant 

expressed faith in the licencing and appeals process. 

The appellant that was present highlighted several points made in their own written appeal and other 

appeals that had been submitted. The appellant submitted that there is an historic access in relation to 

plot 5. The appellant further reiterated that there was a mistake in relation to a dwelling house 

proximate to plot 4, and queried whether the licence or application were valid in such circumstances. He 

expressed the view that the ground in several of the plots was boggy in nature and hard to operate 

machinery on. The applicant submitted that the roadway is already under pressure, is part of a walking 

route and that the proposed afforestation would negatively impact views from the walking route and 

from peoples' houses. The appellant also stated that the forestry could impact on wildlife, in particular 

pine martins and bats. Following questions from the FAC the appellant present stated that he would 

broadly be satisfied with the proposals for additional setbacks as outlined in the Inspector's statement in 

relation to plot 5, but could not speak for other appellants. In relation to questions on the impact of the 

afforestation near his own dwelling on property insurance, the appellant stated that his insurer had 

advised him of a potential increase from approximately €800 to approximately €4000 but that this did 

not take into account the proposed unplanted setbacks. 

Consideration by the FAC 

In considering the appeals submitted in relation to licence CN84072, the FAC had regard for the licence 

application, the written grounds of appeal submitted, the Statements provided by DAFM, submissions 

made at Oral Hearing, and information from publicly available sources such as the EPA, the 051 and the 

DAFM. 

In relation to matters relating to the details provided in the application, licence and Inspector's report 

relating to location of buildings, numbering, and plot configurations the FAC noted that the licence 

refers to plot numbers referenced in a revised application submitted by the applicant on the 18"  of 

September 2019. The FAC is satisfied that these are correct and appropriate for the licence. 

In relation to FAC 081/2020, the FAC notes that the appellants dwelling house is proximate to plot 3 

which has been licenced. Plots 1 and 2 have been excluded from planting under the terms of the granted 

licence. As a consequence, the FAC accepts the assertion in the DAFM Statement that the nearest 
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planting to the appellant's dwelling will be 117m to the north and will have no negative impact on the 

dwelling. 

In relation to FAC 145/2020, no Eircode or other means of ascertaining the location of the appellant's 

house was provided in the appeal submitted, but the FAC has regard for the DAFM statement in regard 

to this and several other appeals that the setbacks provided for in the section on Utilised Building 

Setbacks in Table 5 of the Environmental Requirements of Afforestation and are in compliance with the 

law. 

The FAC accepts that an error was made by the Applicant and the DAFM in relation to the location of a 

dwelling house proximate to plot 5 not being noted on the application maps and prior to the approval of 

the licence. The FAC is satisfied that the Inspector made his assessment of the site in good faith based 

on the information provided in the licence application, and notes that the statements provided to the 

FAC by DAFM include proposals as to how the licence can be varied in order to accommodate the 

required set-back distances. The FAC also notes that if these set back distances were put in place several 

other issues raised by the appellants would become moot. 

However, the FAC is of the view that the omission of this dwelling house represents a serious error in 

the processing of the licence and the making of the decision by DAFM. The FAC is further of the view 

that as the error originates in part of the application information that it should not vary the licence so as 

to impose the proposed set back distances in plots 4 and 5, and that on this basis the license should be 

varied to exclude planting of plots 4 and 5 from the terms of licence CN84072. Having concluded that 

the omission of the dwelling house in question represented a serious error in the processing of the 

licence, the FAC then considered whether this error was such as to render the entire application and 

licence unsatisfactory. The FAC notes that there is some distance between the various plots included in 

the application and licence, and that the presence of the dwelling house only materially impacts on plots 

4 and 5. On this basis, the FAC is of the view that the decision of the Minister in relation to those other 

plots included in the application remains valid and it is not necessary to set aside the entire licence. 

In relation to those grounds relating to fire safety and insurance of third-party properties, the FAC 

accepts the views submitted by DAFM in its Statement and at Oral hearing that the areas in question are 

low risk for fire because of the grass rushy vegetation on the land and because of the imposition of site 

setback distances of 60m from dwelling houses. Similarly, in relation to grounds relating to natural light 

and views of dwelling houses, the FAC accepts that the setback distances provided in the licence are in 

line with afforestation guidelines and are sufficient to allow light and, in some instances, will mitigate 

the impact on views. 

In considering those grounds of appeal that relate to water quality and the impact on groundwater from 

Sitka Spruce, fertilisers or other chemicals, the FAC had regard to publicly available information provided 

by the EPA and the conditions of licence CN84072. The licence requires that the applicant comply and 

adhere with Departmental guidelines and requirements for Water Quality and is also subject to the 

conditions of the Forestry Standards and Procedures Manual. These include requirements to ensure that 

forestry operations do not impact on watercourses and on ground water. The project area is in the 

Miltown Malbay Groundwater Body (lE_SH_G_167) which the EPA characterised as having an overall 

status of Good in the 2013-2018 monitoring cycle, and for which forestry is not characterised as being a 
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significant pressure. A branch of the Aughoola Stream adjoins the edge of plot 4. This stream forms part 

of the Aille (Clare)_020 waterbody which the EPA have identified as having a Poor Ecological Status or 

Potential in the 2013-2018 monitoring cycle, and a Water Framework Directive status of At Risk. The 

Operational Proposal Details in the licence specify manual weed control and to not allow for the use of 

herbicides or fertilizer. The FAC is satisfied that adherence to good forestry practice, as required by the 

licence, will ensure that there is no impact on the watercourses or groundwater in the vicinity of the 

project site. 

Several appellants, in their written grounds, referred to potential impact on habitat, flora and fauna. 

Based on consideration of information available from publicly available information sources such as the 

EPA and the 051, the FAC note that the proposed project site is not in a Special Area of Conservation 

(SAC), Special Protection Area (SPA), National Heritage Area (N HA) or proposed Natural Heritage Area 

(pNHA). No details of specific concerns as to how forestry operations would impact on specific species 

were submitted. At oral hearing, representatives from DAFM expressed the view that in some cases, 

certain species would benefit from the increased presence of trees. The application was subject to 

screening for Appropriate Assessment as required by the Natura (Birds and Habitats) Directives, 

including consideration of Natura sites within a 15km radius of the project site. This included 

consideration of the Qualifying Interests/Special Conservation Interests for each of the Natura sites. 

Based on the above, the FAC is satisfied that no error was made in the processing of the licence by 

DAFM when considering possible impacts on the environment. 

The FAC is not satisfied that the proposed development will have a significant impact on the visual 

amenity, the landscape or tourism such that would have warranted the licence not to be issued. The 

proposed plots are in most cases set back from the road. In the case of plot 6, which does adjoin the 

road, there is proposed planting of broadleaf species. In the case of plot 5, this is proposed as a bio-plot 

in which there would be no planting. 

At oral hearing the issue of machinery, road infrastructure and access were clarified. While there will be 

some equipment associated with planting, this will be for a short timeframe. The presence of the 

proposed forestry, once planted, will not generate appreciable increases in traffic save for occasional 

activities that may arise from requirements to thin planted trees and at harvest. Both these activities 

require consent from the DAFM, and will be subject to submission of harvest plans including extraction 

routes. 

The FAC note that this is an application for afforestation that is based on a commercial forestry plan. In 

this context, and in light of the Inspector's comments in written statements and at Oral Hearing about 

the unsuitability of the sites for broadleaf planting, the FAC is satisfied that the proposed species and 

mix of species are suitable for the proposed site. 

In relation to public participation in the planning for the site, the FAC notes that site notices were 

erected in compliance with the requirements of the DAFM and the relevant legislation. The DAFM 

received 10 submissions in relation to the original application, and these were considered as part of the 

guidance provided to the applicant that resulted in the amended application. The FAC further notes that 

the licence awarded is itself subject to eight third party appeals. On this basis the FAC is satisfied that 

the public were afforded an opportunity to make their views on the application and licence known. 
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Decision 

In considering the appeal the FAC had regard to the record of the decision and the submitted grounds of 

appeal, and submissions received including at the oral hearing. The FAC is satisfied that a significant 

error or series of errors was made in respect of plots 4 and 5 arising from the presence of a dwelling 

house and the subsequent absence of adequate set-back distances from that house. The FAC is satisfied 

that a significant error or series of errors was not made in respect of the other plots. As a result, the FAC 

is varying the licence issued by the DAFM on the 191h  of February 2020 through the exclusion of plots 4 

and 5 for the reasons outlined. 

The FAC concluded that the Minister shall reissue the licence to the applicant with the details amended 

to exclude plots 4 and S. In deciding to vary the licence, the FAC does so without prejudice to any future 

application that may be made in respect of plots 4 and 5. 

Yours sincerely, 

John Evans, On Behalf of the Forestry Appeals Committee 
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