
 

An Coiste urn 

 

Achornhairc 

 

Foraoiseachta 

 

Forestry 

 

Appeals 

 

Committee 

August 26th,  2021. 

FAC REF: FAC 546/2020. 

Subject: Appeal in relation to Licence TFL00390319. 

Dear 

I refer to your appeal to the Forestry Appeals Committee (FAC) in relation to the above licence issued by the 
Minister for Agriculture, Food and the Marine. The FAC, established in accordance with Section 14 A (1) of the 
Agriculture Appeals Act 2001, has now completed an examination of the facts and evidence provided by all parties 
to the appeal. 
Background 
Felling Licence TFL00390319 was granted by the Department of Agriculture, Food and the Marine (DAFM) on 
July 171, 2020. 

Hearing 
An oral hearing of Appeal FAC ref: 398/20 regarding the decision to issue the licence TFL00390319 was 
conducted by FAC on July 22, 2021. 

Attendees 

FAC: Mr Des Johnson (Chairperson) Mr Luke Sweetman, 
Mr Dan Molloy. 

Administrative Secretary: Mr Michael Ryan. 
Applicant representatives: No Representative 
Appellant: 
DAFM: Mr Martin Regan, Ms Eilish Keogh. 



Decision 
The FAC considered all of the documentation on the file including application details, processing of the 
application by the DAFM, the grounds of appeal, submissions made at the Oral Hearing and all other submissions, 
before deciding to set aside the decision of the Minister regarding Licence TFL00390319. 

The proposal is for the felling and replanting of an area of 12.04hn at Prabagh, Oughtcragh County Leitrim. The 
site in one plot is planted with 100% Sitka Spruce and the proposed re stock is 80%Sitka Spruce, 10% Broadleaves 
with provision for 10% open space. The applicant submitted an application pack which includes a Bio map, a 
Species map, and a document titled 'Harvest plan'. In line with details as provided by the DAFM, the site is not 
located within an NHA, pNHA, SAC or SPA, is not located within a 6km Freshwater Pearl Mussel Zone and does 
not contain, adjoin, or lie within 200m of an archaeological site. The approximate digitised forest area licenced 
for thinning and or clear-felling operations within 5 km of the site (June 2020 information) is 4.95%. 

The proposal is within the ERNE caichment, the Blaekwater [Newtowngorc]_SC_010 WFD Sub-Catchment to 
the north west of the site and Yellow [Ballinamore}_SC_010 WFD Sub-Catchrnent to the east of the site. There 
is a stream partially adjacent to the north west boundary of the site, EPA named Derradda stream with a status of 
Good, 2013-2018. 

The DAFM referred the application to the National Parks & Wildlife Service (NPWS) and Leitrim County Council 
(LCC) on August 271h, 2019. The NPWS replied on September 41h, 2019 stating, the Department has no comments 
to make on this case. LCC replied on September 111, 2019 pointing out that some of the lands are located within 
the towniand of Curraghnabania. LCC also stated that the lands in question are not located within any designated 
area as identified in the County Development Plan 2015-2021, there are no tree preservation orders on the 
proposed lands, the site does not appear to impact on any recorded monuments listed for protection, that the 
Forestry Service should satisfy itself as regards any requirements for Appropriate Assessment and/or 
Environmental Impact Assessment Report. In terms of landscape capacity to accommodate forestry, the lands are 
located in a high-capacity area as per the County Development Plan 2015-2021. LCC also stated, that should the 
proposal proceed, the following conditions should be included as part of any approval. 
Summary: 

• Prior to commencement of tree felling and transportation, the landowner or transport operator shall 
consult with the District Engineer in relation to points of access. Any road or development providing 
access to a public road is not exempted development and is subject to the planning consent process. 

• Prior to felling and transport operations, the landowner or transport operator is required to submit a 
proposed transport scheme showing details of location of activity, volume to be transported, details of 
vehicles, routes to be used and timing of operations. 

• Bonding against damage to public roads may be required as may weight limits. 
• All works should be carried out in accordance with 'Best Practice Guidelines' produced by the Forest 

and Wildlife service. 
• LCC also refer to Article 8 (F) and 8 (G) of the 'Planning and Development Regulations' 2013 relating 

to exempted development. 

Inspector Certification and Appropriate Assessment Screening (AAS). 
The Inspector Certification reports (of which there is a number on file) states that the project comprises of 12.04 
hectares of felling & reforestation. The predominant soil type underlining the project area is podzols in nature. 
The slope is predominantly flat to moderate (<15%). The project area is crossed by / adjoins an aquatic zone(s). 
The vegetation type(s) within the project area comprise of conifer forest. 
AAS was carried out by the DAFM on one Natura 2000 site within 15km of the project site, Cuilcagh - Anierin 
Uplands SAC. The DAFM concluded, the site can be screened out as a result of the position of the project area 



downstream from the Natura 2000 site and the subsequent lack of any hydrological connection, therefore 
concluding, Appropriate Assessment of the project in relation to this European site is not required. 

The DAFM carried out an in-combination report on June 4, 2020, The following online planning systems were 
consulted in the general vicinity of the project area in the River Sub Basin Derradda Stream _010 and Yellow 
(Ballinamore) _020. 
LCC - consulted on March 31 1, 2020: Twenty two dwelling applications in the period 2017 - 2019. Bovine and 
Ovine housing facility, Flood lighting for sports facility, Dog kennels. DAFM internal records as of March 3111, 
2020 indicate eighteen afforestation applications at different stages of the application process in the period 2017 
- 2019, fifteen forest road projects approved in the period 2018-2019, forty-one private felling licence projects 
approved in the period 2017 -2019 and eighteen Coillte felling licence projects listed in the period 2016-2019. 
The DAFM state, the project is in line with the Forestry Programme 2014-2020 as set out in the DAFM document, 
Forestry Programme 2014-2020. As part of the in-combination statement the DAFM also state, individually, the 
project does not represent a source, or if so, has no pathway for an effect on any of the Natura sites listed in the 
AAS conclusions for individual Natura sites. Consequently, the DAFM deem that there is no potential for the 
project to contribute to any effects when considered in-combination with other plans and projects. 

The felling licence (TFL00390319) issued on July 171h, 2020 is subject to relatively standard conditions (a) - (g) 
and additional conditions (h) - (j) requiring that: 

> (h) The applicant prior to commencement of work, consult with LCC District Engineer with regard to 
usage of public roads. 

> (1) Retain all existing broadleaves and hedgerows and plant additional broadleaves adjacent to same. 
> (j) Strictly adhere to Standards for Felling and Reforestation (October 2019). These standards replace the 

existing Forage Harvesting and the Environmental Guidelines (2000). 

There is one appeal against the decision to grant the licence, the summarised grounds of appeal are as follows: 
• The geographic area covered by the licence has been incorrectly referenced in the application and public 

notification. 
• The geographic area covered by the licence was incorrectly referenced in the publication of notice of 

the application on the DAFM website. 
• The geographic area covered by the licence was incorrectly referenced in the publication of notice of the 

award of the licence on the DAFM website. 
• There is a discrepancy between the area applied for and stated in the licence, stated in the EtA and AA 

screening and the area published on the DAFM website. There is no evidence in the records provided to 
explain this discrepancy. 

• The afforestation of these lands was carried out without any screening for the requirement for an EtA. 
• Breach of Article 4 (3) of the EtA Directive 2014/52/EU. 
• DAFM has failed to carry out an adequate EtA screening of the proposed development. 
• This licence and its associated operations threaten the achievement of the objectives set for the 

underlining waterbody or water bodies under the River Basin Management Plan for Ireland 2018-21. 
• The Stage I AA conclusion Is not legally valid as it relies on an error of fact. 
• The AA in-combination assessment is flawed as the regulatory system in place for the approval. 

Operations and monitoring of the effects of other plans and projects are not sufficiently developed and 
implemented such as to ensure that there will be no direct or indirect impact on the integrity of any Natura 
2000 sites in view of those sites' conservation objectives. 

• The list of In-Combination plans and projects in the AA screening is incomplete. 
• The probable transport route will Involve HGV's traveling down a single vehicle width boreen which 

forms part of a Way Marked Way/ Cycle Route. This was not identified in the EtA screening. 
• The Harvest Plan is not consistent with the requirements of the Interim Standard for Felling & 

Reforestation. 
• Commencement and Conclusion of Operations: the licence should contain a standard condition for the 

licensee to notify the Minister at both the commencement and conclusion of operations pertinent to the 
licence. 

• The licence should include stringent and enforceable conditions regarding notification to appropriate 
bodies, groups, and the public, concerned in the case of any spraying of chemicals. 

• Licence conditions do not provide, as would be required by Article 12 of the Habitats Directive, a system 
of strict protection for the animal species listed in Annex IV (a) of that Directive in their natural range, 



prohibiting deliberate disturbance of these species, particularly during the period of breeding, rearing, 
hibernation and migration. 

• Licence conditions do not provide a system of protection for wild birds during the period of breeding 
and rearing consistent with the requirements of Article  of the Birds Directive. 

In addressing the grounds of appeal, points 1-4, the DAFM have provided the following statement to the FAC as 
part of the statement of facts document. The area on the application form (12.04/ia) is the area (ha) applied for 
by the licensee and this figure is quoted on Table I 'info rulation submitted by the licensee" on page 5 of the 
licence. Using the Department's computerised mapping and payment system (iFORIS) the maps supplied by the 
applicant are captured in a digiralform to allow for a more accurate measurement ofplot(s). (The digitised area 
is the entire area of the forest plot within the perimeter boundary of the plot(s).) It is the digitised area (11.09/ia) 
that appears on advertising of applications/decisions and on referrals to referral bodies (Local Authority, NPWS, 
IFI). A copy of the digitised map is attached to these referral letters and the Felling Licence when issued. 
Land parcel 51425323 (Plot 1) is spread over two towniands namely Prabagh and Curraghnabania, Co Leitrim. 
Only the townland of Prabagh was mentioned on the advertising of application/decision. We are unable to give 
a reason for this anomaly at this moment in time other than it appears to be an IT issue as is the case with the 
town land Curaghnabania appearing on the referral letter to the NPWS while the townland Prabagh appeared on 
the referral letter to Leitrim County Council. To investigate this anomaly further would indefinitely delay a 
response from the Department. It is also stated that a desk audit and field inspection was carried out and that all 
criteria referred to above have been fully adhered to and approval is in order. 

The FAC held an oral hearing on July 22,2021. All parties were invited to attend and participate. The FAC sat 
remotely and the DAFM participated remotely. The appellant participated remotely. As the hearing progressed, 
reception / communication between the appellant and the FAC became infrequent and as it was not possible for 
the FAC to understand comments put forward by the appellant, as a result the appellant opted to communicate by 
electronic chat. 
At the hearing the DAFM set out the processing procedure undergone in issuing the licence. There were referrals 
to the National Parks & Wildlife Service (NPWS) and LCC and that the application was desk assessed and field 
inspected. The DAFM were asked by the FAC if an in-combination report was completed, the DAFM stated a 
report was requested on March 2512020,  received on April 271, 2020, approved on June 41h2020  and that the 
DAFM did take the report into consideration. The DAFM representative requested to read a statement into the 
record in response to the grounds of appeal in addition to that previously received as part of a statement of fact. 
The appellant registered disapproval at the statement being read into the record and outlined that the statement 
should have been provided to attendees in advance of the meeting. The FAC enquired from the DAFM if an 
Appropriate Assessment Determination Report (AAD) had been carried out, the DAFM stated no AAD was 
carried out. The DAFM informed the FAC that the site is located in two towniands and that the NPWS and LCC 
were informed of one townland only. LCC was informed that the site is located in the townland of Prabagh and 
in reply to the DAFM on September 1 0, 2020, it was pointed out by LCC that some of the lands are located in 
the townland of Curraghnabania in addition to the townland of Prabagh. The NPWS were informed that the site 
is located in the townland of Curraghnabania only. The DAFM explained that the error may have occurred at the 
digitisation stage, explaining that when a site is digitised, the process declares only one townland and so as to 
avoid this occurring, the digitisation should be carried out on each townland separately within the plot. The FAC 
sought clarification on the advertising aspect of the application, the DAFM stated that when the application was 
advertised for public consideration, only the townland of Curraghnabania was listed. 
Following a query from the FAC, the DAFM pointed out that access to the site is from a public road and that the 
entrance may require upgrading, it was also pointed out by the DAFM that depending on the level of upgrading 
required, a separate planning application may be required and if the applicant decides to install a new forest road, 
this will also require a separate application. The DAFM stated that the applicant may opt to remove harvested 
material from the site with a tractor and trailer in five-ton loads. The appellant stated (through live chat) that access 
to the site is inadequate, that negotiations are taking place between the applicant and landowner who owns land 
either side of the laneway. The appellant also stated that there is significant dumping on the site, The FAC sought 
clarification from the DAFM in relation to an apparent division running through the site, evident from aerial 
imagery and if this apparent division is a steam, the DAFM stated, that this is not a relevant water course. The 
appellant corresponded stating that the division referred to is the townland boundary and that the townland 
boundary is identified as a watercourse on OSI mapping. The appellant also highlighted a degree of variance at 
the application and publishing stage in relation to the townland name declared and the area of land applied for. 
The FAC sought clarification on the topography of the site and the extent of slopes throughout, the DAFM stated 
that there is a very gentle slope towards the river and that where felling operations take place in the vicinity of the 



river, the outward reach of the harvester will be used as this is the best option for maximising operational setback 
distances during felling operations. 

In considering the grounds of appeal, the FAC had regard to the appellants contention that the geographic area 
covered by the licence has been incorrectly referenced in the application and the publication of notice of the 
application on the DAFM website. The appellant also contends that the geographic area covered by the licence 
was incorrectly referenced in the publication of the notice of the award of the licence on the DAFM website and 
that there is a discrepancy between the area applied for and stated in the licence, stated in the EIA, the AA 
screening and the area published on the DAFM website. The appellant states, there is no evidence in the records 
provided to explain this discrepancy. As part of a statement to the FAC, the DAFM stale, the area on the 
application form (12.04/ia) is the area applied for by the licensee and this figure is quoted in Table (1) on page 5 
of the licence. Using the Department's computerised mapping and payment system (iFORIS) the maps supplied 
by the applicant are captured in digitalforni to allow for a more accurate measurement of plots. (The digitised 
area is the entire area ofthe forest plot within the perimeter boundary of the plot(s).) in the case of TFL00390319, 
it is the digitised area (11.09/ia) that appears on advertising of applications/decisions and on referrals to referral 
bodies (Local Authority, NPWS, iFJ). A copy of the digitised map is attached to these referral letters and the 
Felling Licence when issued. The FAC reviewed the application submitted by the applicant on August 161h,  2019. 
Part (3) of the application 'Trees proposed to be felled' states, total area of 12.04ha. Part (4) of the application, 
'Proposed Replanting' also states 12.04ha. The area outlined as part of AAS in the Inspector Certification - Felling 
report states 12.04 ha under the felling and replanting sections. The FAC notes the area advertised for public 
notice (DAFM Forest Viewer) on August 281h, 2019 relates to 11.14ha and the area publicly advertised on the 
DAFM forestry website on July 201, 2020 states 11.14ha. The area advised to the FAC on November 30th,  2020 
as part of a statement of facts states 11.14. The FAC notes the area referred to by the DAFM in the Statement of 
Facts under the heading of 'Statement from Admin' states 11 .09ha as the digitised area in the entire area of the 
forest plot within the perimeter boundary of the plot(s) and that this figure is contrary to that advertised for public 
notice (I l.14ha) on August 2811, 2019 and July 201,2020• 

It is also noted that in referral communication from the DAFM to LCC on August 27 1h, 2019, the DAFM refer to 
the townland of Prabagh as the location of the lands. LCC in their reply to the DAFM state 'some of the lands are 
located in the town/and of Curraghnabania'. The referral notice forwarded by the DAFM to the NPWS on August 
27111, 2019 refers to the townland of Curraghnabania with no reference to the townland of Prabagh. The FAC 
viewed publicly available information on the NPWS website and have noted the application site (TFL00390319) 
as advertised by the DAFM is in the towniand of Curraghnabania to the west of the site and the townland of 
Prabagh to the east side of the site, the site is geographically dissected by towniand boundaries. The FAC are not 
satisfied that the public notification of the application and public notification of the decision correctly identifies 
the towrilands within the boundaries of the site, TFL003903 19. The FAC are also not satisfied that the NPWS and 
LCC were correctly informed by the DAFM of the existence of two townlands within the boundary of the 
application on referral notifications of August 27th,  2019. The FAC regards this as a significant error on the part 
of the DAFM. 

The FAC considered the appellants contention that the afforestation of these lands was carried out without any 
screening for the requirement for an ETA, the FAC notes, there is no further information submitted by the appellant 
to indicate that the existing development is in any way unauthorised, or to conclude that there was any significant 
or serious error made in granting the licence under appeal in this regard. 

In relation to the contention that there is a breach of Article 4 (3) of the EIA Directive 2014/52/EU, that this 
licence is in a class of development covered under Annex It of the ETA Directive and a number of criteria set out 
in Annex ifi do not form part of the screening and have not been taken into account, the proposed development 
should have been referred in the context of the EIA Directive. The EIA Directive sets out, in Annex I, a list of 
projects for which EIA is mandatory. Annex II contains a list of projects for which Member States must determine 
through thresholds or on a case-by-case basis (or both) whether EIA is required. Neither afforestation nor 
deforestation are referred to in Annex I. Annex II contains a class of project specified as "initial afforestation and 
deforestation for the purpose of conversion to another type of land use" (Class I (d) of Annex II). The Irish 
Regulations, in relation to forestry licence applications, require assessment under the EIA process for applications 
relating to afforestation involving an area of more than 50 Hectares, the construction of a forest road of a length 
greater than 2000 metres and any afforestation or forest road below the specified parameters where the Minister 
considers such development would be likely to have significant effects on the environment. The FAC considers 
that the felling of trees, as part of a clear-felling and replanting operation with no change in land use, does not fall 
within the classes referred to in the Directive, and is similarly not covered by the Irish regulations (S.1. 191 of 



2017). The FAC considers the licence issued is for felling and reforestation and does not consent to any change 
of land use. As such, the FAC concluded that there is no breach of any of the provisions of the ETA Directive. 
In considering the contention that this licence and its associated operations threaten the achievement of the 
objectives set for the underlining waterbody or water bodies under the River Basin Management Plan for Ireland 
2018-2021. The FAC notes the south western boundary of the site is intermittently adjacent to the Derradda 
stream_OlO with status of Good (2013-2018) and located in the Blackwater [Newtowngore]_SCJ)10 WFD Sub 
Catchment. The DAFM Forestry Inspector in responding to queries from the FAC suited, harvesting operations 
in the vicinity of the Derradda river will be carried out by mechanical Harvester to avail of long reach operational 
distance away from the river. The FAC notes from the Harvest Plan submitted by the applicant that harvesting 
operations will be limited to dry weather and that silt traps will be installed where required with 10m setbacks 
from water courses. The FAC also notes that in addition to a lOm setback from water courses at planting, an 
additional 10-15m buffer layer planted with broadleaves will also be installed to extend the distance between the 
commercial crop and aquatic zones. In this case the FAC concluded, having regard to the nature and scale of the 
proposed development, the conditions of the licence designed to protect water quality and the measures outlined 
in the Harvest Plan, there would be no likelihood of any impact on the underlying waterbody. The FAC considered 
the appellants contention that the stage (I) AA conclusion is not legally valid as it relies on an error of fact, The 
FAC considered the detail of the AAS carried out and found no reason to consider that the conclusion reached 
that Stage 2 Appropriate Assessment is not required to be incorrect. The FAC considered the contention that the 
AA in-combination assessment is flawed. The DAFM consulted the following online planning systems LCC, An 
Bard Pleanala, EPA, Leitrim County Development Plan, and DAFM's own internal records relating to forest plans 
and projects in the general vicinity of the project area in the River Sub Basin Derradda Stream _Olo and Yellow 
(Ballinamore) _020. The FAC have concluded, that the DAFM in reviewing the possible impacts of the in-
combination effects as a result of TFL003903 19 have not made a serious error or series of errors. The FAC 
considered the appellants contention that, the probable transport route will involve HGV's traveling down a single 
vehicle width boreen which forms part of a Way Marked Way/ Cycle Route, this was not identified in the ETA 
screening. The FAC notes that as part of the felling licence, TFL00390319 issued by the DAFM on July 17th, 

2021, condition (h) suites, prior to commencement of work, consult with LCC District Engineer regarding usage 
of public roads. The FAC are satisfied that conditions attached to the licence legally obliges the applicant to 
consult and comply with the local authority on public routes to be used for transportation of material to and from 
the site. The appellant contends, the Harvest Plan is not consistent with the requirements of the Interim Standard 
for Felling & Reforestation. The FAC concluded that the Harvest Plan is a document outlining general 
environmental and safety rules and that the licenced operations must comply with the conditions of the felling 
licence. The FAC considered the appellants contention that the licence should contain a standard condition for the 
licensee to notify the Minister at both the commencement and conclusion of operations pertinent to the licence. 
The FAC noted that the DAFM inspect a number of licences after completion of operations in order to establish 
the licensee's adherence to the conditions of the licence and that enforcement of licence conditions is a matter for 
the DAFM. 

The FAC considered the appellants contention that the licence should include stringent and enforceable conditions 
regarding notification to appropriate bodies, groups, and the public, concerned in the case of any spraying of 
chemicals. The use of Plant Protection Products is covered by way of Statutory Instruments in Ireland and there 
is no legal requirement to inform the public, groups, or bodies of the intention to spray in individual cases. 
Compliance and enforcement of conditions is a matter for the DAFM at any stage of the development and the 
FAC considers that the additional conditions requested by the appellant are not required. 

In relation to the appellants contention that Licence conditions do not provide, as would be required by Article 12 
of the Habitats Directive, a system of strict protection for the animal species listed In Annex IV (a) of that Directive 
in their natural range, prohibiting deliberate disturbance of these species, particularly during the period of 
breeding, rearing, hibernation and migration and in addition that licence conditions do not provide a system of 
protection for wild birds during the period of breeding and rearing consistent with the requirements of Article 5 
of the Birds Directive. The FAC noted that there is no specific information before it in regard to Annex iv species 
or wild birds which would give rise to the necessity for attaching additional conditions to the licence. 

Based on the information before it, the FAC considers that the DAFM made a series of errors by not correctly 
identifying the appropriate geographic location of the site in the public notification of the application and felling 
decision and by not correctly informing the relevant authorities of the identification of the towalands for the 
purpose of referral consultation. 



In conclusion, the FAC considered that there were significant errors in the making of the decision to grant the 
licence as the public, Local Authority and the NPWS were not correctly informed of the geographic location of 
the application. Having concluded that the decision relating to the issuing of the licence was not carried out in line 
with statutory obligations on the Forestry Service, the FAC decided to set aside the decision of the Minister to 
grant the licence. 

Yours sincere
,
i.... 

Dan Molloy on behalf of - 
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