Foraoiseachta

5% October 2020

Subject: Appeal FAC418/2020 regarding licence TFLOD468520

Dear (D

i refer to your appeal to the Forestry Appeals Committee (FAC) in relation to the above licence issued by
the Minister for Agriculture, Food and the Marine. The FAC established in accordance with Section 14 A
(1) of the Agriculture Appeals Act 2001 has now completed an examination of the facts and evidence
provided by all parties to the appeal.

Background
Felling licence TFLO0O468520 for thinning of 9.94 ha at Ballynahallia, Co. Kerry was Issued by the
Department of Agriculture, Food and the Marine {DAFM) on 29th june 2620.

Hearing
A hearing of appeal FAC418/2020 was held by the FAC on 2™ October 2020.
FAC Members in attendance: Mr. Des Johnson (Chairperson), Mr. Pat Coman, Ms. Bernadette

-~ Murphy, Mr. Vincent Upton- -

Decision

Having regard to the evidence before it, including the licence application, processing by the DAFM, the
natice of appeal, and, in particular, the following considerations, the Forestry Appeals Committee (FAC)
has decided to confirm the decision of the Minister regarding licence TFLOD468520.

The licence pertains to the thinning of a forest comprised of four stands containing Sitka spruce,
Japanese larch and ash in years 2020, 2025 and 2029 across 9.94 ha. The forest is situated in the
townland of Ballynahallia some 3km east of Castleisland, Co. Kerry. The astimated number of trees and
volume to be felled, percentage canopy cover and age for each species are supplied with the application
as was a harvest plan. As the licence is for thinning no replanting is proposed. Conditiens are of a
general nature while specific archaeological conditions are attached and a condition to thin to marginal
thinning intensity which relates to the maintenance of timber volume production from the farest, The
site is crassed by an ESB line and an unplanted buffer is in place. There are no recarded monuments in
the site but a number are present outside of the site to the south and north. A river, identified as the
Shanowen in EPA data, flows east west across the northerly section of the forest while the forest is
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setback from the river and the river is bordered by broadleaf trees and scrub. The forest is situated in
the Maine sub-catchment of the Laune-Maine-Dingle Bay catchment.

There is one appeal against the decision. The grounds relate to the appropriate assessment screening
undertaken by the DAFM and suggest that an appropriate assessment should have been undertaken. It
suggests that the Forest Service identified that there were Natura 2000 sites within 15km and that in
this case an appropriate assessment was legally required. The grounds suggest that where an EIA
screening is undertaken that other forestry projects in the area must be taken into account, The
Appeilant also submitted grounds relating to |legal obligations of the Forestry Appeals Committee.

In a statement to the FAC, the DAFM stated that they are satisfled that the decision met their criteria
and guidelines and that they confirm the licence. They submit that they followed the current DAFM AA
Screening guidance document and deemed that the Natura 2000 sites within the 15 km radius could be
screened out due to their physical separation from the proposed felling area and having reviewed the
qualifying interests of the Natura sites in question and by using the latest information available,

in considering the appeal and before making a decision, thg FAC qn@e_rt_pok a sereening in relation to the
requirements of the Habitats Directive and an examination regarding environmental effects and a copy
has been placed on the public file. The proposal is not connected with or necessary to the management
of any European site, There are five sites whose boundaries fall within 15km of the proposal, which are
also listed in the screening undertaken by the DAFM. Given the nature, scale and location of the
proposal, the FAC concluded that significant effects on sites outside of this radius would not be possible.
There are no conditions on the licence that relate to the mitigation of effects on a European site and
none were considered in this screening.

A boundary of the Blackwater River (Cork/Waterford) SAC lies 11.4km to the east of the proposal in the
Blackwater (Munster) Catchment. The large degree of separation and absence of any hydrological
connection would preclude a likelthood of significant effects from arising on this SAC. Part of the Lower
River Shannon SAC lies 6.9km to the north and this section is within the Tralee Bay-Feale Catchment.
The large degree of separation and absence of any hydrological connection would preclude a likelihood
of significant effects from arising on this SAC. Kiilarney National Park, Macgillycuddy’s Reeks And Caragh
River Catchment SAC lies on a watershed between the Laune-Maine-Dingle Bay and Dunmanus-Bantry-
Kenmare Catchments 11.7km to the south. The proposal lies in a separate sub-catchment with no
hydrological connection with the SAC. The large degree of separation and absence of any hydrological
tonnection would preclude a likelihood of significant effects from arising on this extensive SAC. A
boundary of Castlemaine Harbour SAC lies 12.5km to the west. The Shanowen flows westerly and joins
the Maine which flows through Castiemaine and enters the SAC and the hydrological distance is over 27
km to the boundary of the SAC. The proposal is for a thinning without the clearance of land and the
praduction of significant amounts of sediment or nutrients is not likely. The forest is setback from the
river and separated by hedgerows and grassland and were any runoff to occur it is not likely to reach the
watercourse and if any runoff was to occur the hydrological distance to the SAC would provide extensive
dilution and settling. Forestry is not listed amongst the most important impacts and activities with high
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effect on the site in the Natura 2000 data form prepared by the NPWS. The degree of separation,
including the hydrological distance, would preclude any other form of impacts on the qualifying interests
of the SAC. Significant effects on this extensive SAC are not considered likely. Stack's to Mullaghareirk
Mountains, West Limerick Hills and Mount Eagle SPA covers an area of 56,648.8 ha and its boundary lies
2.5km to the east. Forestry outside of the SPA is not listed amongst the most important impacts and
activities with high effect an the site in the Natura 2000 data form prepared by the NPWS. Semni-mature
coniferous forests with a closed canopy are not cansidered suitable habitat for the qualifying interest of
this SPA and the distance from the boundary would preclude disturbance from noise. Significant effects
on this large SPA are not likely.

The proposal is divided into a number of stands. Those to the north surround a farmyard and are
surrounded by agricultural land, while the stand to the south adjoins a smaller block of forest. There
have been few afforestation or forest road licences granted in the area while a small number of felling
licences have been issued, some of larger areas. There are a number of planning permissions granted in
the area but these are of a primarily residential and agricultural nature and are not adjacent to the
forest. Castleisland lies to the northwest and there is ribbon development along the public road, The
County Development Plan and EPA emission data were also examined, and no related Issues were
identified. Due to the absence of a pathway for significant effects from the prnposal and any European
sites and the nature and scale of the proposal and aother projects, the propasal would not result in in-
combination effects with these other plans and projects. Having regard to the nature, scale and location
aof the proposal, its proximity to European sites and the conservation objectives of those sites, the FAC
concluded that the proposal is not likely to have any significant effect on any European site, itself or In
combination with other plans or projects and that appropriate assessment under Article 6 of the
Hahitats Directive was not requlred The FAC's conclusion concurred with the conclusion reached by the

‘DAFM following screening.

The EU EIA Directive sets out, in Annex | a fist of projects for which EIA is mandatory. Annex il contains a
list of projects for which member states must determine through thresholds or on a case by case basis
(or both) whether or not EIA Is required. Neither afforestation nor deforestation are referred to in
Annex |. Annex |l contains a class of project specified as “initial afforestation and deforestation for the
purpose of conversion to another type of land use” {Class 1 {d) of Annex li}. The Irish Regulations, in
relation to forestry licence applications, require the compliance with the EIA process for applications
relating to afforestation Involving an area of more than 50 Hectares, the construction of a forest road of
a length greater than 2000 metres and any afforestation or forest road below the specified parameters
where the Minister considers such development would be likely to have significant effects on the
environment. The felling of trees and subsequent replanting, as part of a forestry operation with no
change in land use, does not fall within the classes referred to in the Directive, and is similarly not
covered by the trish regulations (S.l. 191 of 2017). The FAC does not consider that the proposal falls
within the classes included in the Annexes of the EiA Directive or considered for EIA in Irish Regulations
and following examination, the FAC concluded that the proposed development would not result in any
real likelihood of a significant effects on the environment.
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In deciding to confirm the decision of the Minister to grant the Licence, the FAC concluded that the
proposed development would be consistent with Government policy and Goed Forestry Practice. Before
making its decision, the FAC considered all of the information submitted with the application, the
processing of the application by the DAFM, the grounds of appeal and any submissions received.

Yours sincerely,

b (st

Vincent Upton On Begaif of the Forestry Appeals Committes
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FACA418/2020 TFLO0468520 Ballynahallia, Co. Kerry 4% October 2020

Before making its decision the Forestry Appeals Committee (FAC) undertock an appropriate assessment
screening of the proposal in line with the Habitats Directive and examined the proposal from the
perspective of the likelihood of significant effects on the environment. These considerations were based
on information provided parties to the appeal, including the original application, and available in the
public domain. The FAC is satisfied that the information available to it is sufficient to undertake these
considerations of the propasal.

The licence pertains to the thinning of a forest comprised of four stands containing Sitka spruce,
Japanese larch and ash in years 2020, 2025 and 2029 across 9.94 ha. The forest is situated in the
townland of Ballynahallia some 3km east of Castleisland, Co. Kerry. The estimated number of trees and
volume to be felled, percentage canopy cover and age for each species are supplied with the application
as was a harvest plan. As the licence is for thinning no replanting is proposed. Conditions are of a
general nature while specific archaeological conditions are attached and a condition to thin to marginal
thinning intensity which relates to the maintenance of timber volume production from the forest. The
site is crossed by an ESB line and an unplanted buffer is in place. There are no recorded monuments in
the site but a number are present outside of the site to the south and north. A river, identified as the
Shanowen in EPA data, flows east west across the northerly section of the forest while the forest is
setback from the river and the river is border by broadieaf trees and scrub. The forest is situated in the
Maine sub catchment of the Laune-Maine-Dingle Bay catchment.

Appropriate Assessment Screening

The proposal is not connected with or necessary to the management of any European site. There are
five sites whose boundaries fall within 15km of the proposal that are listed below alongside the distance
from the boundary to the centre of the proposal and their qualifying interests. Given the nature and
scale of the proposal, the FAC concluded that significant effects on sites outside of this radius would not
be possible, There are no conditions on the licence that relate to the mitigation of effects on a European
site and none were considered in this screening.

A boundary of the Blackwater River (Cork/Waterford) SAC lies 11.4km to the east of the proposal in the
Blackwater {(Munster) Catchment. The conservation objectives of this SAC relate to a number of coastal
and riparian habitats and species, some of which are highly sensitive to water quality. The large degree
of separation and absence of any hydrological connection would preclude a likelihood of significant
affects from arising on this SAC, Part of the Lower River Shannon SAC lies 6.9km to the north and this
section is within the Tralee Bay-Feale Catchment. The conservation objectives of this SAC also relate to a
number of coastal and riparian habitats and species, some of which are highly sensitive to water guality.
The large degree of separation and absence of any hydrological connection would preclude a likelihood
of significant effects from arising on this SAC. Killarney National Park, Macgillycuddy’s Reeks And Caragh
River Catchment SAC lies on a watershed between the Laune-Maine-Dingle Bay and Dunmanus-Bantry-
Kenmare Catchments 11.7km to the south. The proposal lies in a separate subcatchment with no
hydrological connection with the SAC. The large degree of separation and absence of any hydrological
connection would preclude a likelihood of significant effects from arising on this extensive SAC. A
boundary of Castlemaine Harbour SAC lies 12.5km to the west. The Shanowen flows westerly and joins
the Maine which flows through Castlemaine and enters the SAC and the hydrological distance is over 27
km to the boundary of the SAC. The proposal is for a thinning without the clearance of land and the
production of significant amounts of sediment or nutrients is not likely. The forest is setback from the
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river and separated by hedgerows and grassland and were any runcff to occur it is not likely to reach the
watercourse and if runoff was to occur the hydrological distance to the SAC wouid provide extensive
dilution and settling. Forestry is not listed amongst the most important impacts and activities with high
effect on the site in the Natura 2000 data form prepared by the NPWS. The degree of separation,
including the hydrological distance, would preclude any other form of impacts on the qualifying interests
of the SAC. Significant effects on this extensive SAC are not considered likely. Stack's to Mullaghareirk
Mountains, West Limerick Hills and Mount Eagle SPA covers an area of 56,648.8 ha and its boundary lies
2.5km to the east. Forestry outside of the SPA is not Hsted amongst the most important impacts and
activities with high effect on the site in the Natura 2000 data form prepared by the NPWS. Semi-mature
coniferous forests with a closed canopy are not considered suitable habitat for the qualifying interest of
this SPA and the distance from the boundary would preclude disturbance from noise or other sources.
Significant effects on this large SPA are not considered likely.

The proposal is divided into a number of stands. Those to the north surround a farmyard and are
surrounded by agricultural land, while the stand to the south adjoins a smaller block of forest. There
have been few afforestation or forest road licences granted in the area while a small number of feiling
licences have been issued, some of larger areas. There are a number of planning permissions granted in
the area but these are of a primarily residential and agricultural nature and are not adjacent to the
forest. Castleisland lies to the northwest and there is ribbon development along the public road. The
County Development Plan and EPA emission data were also examined and no related issues were
identified. Due to the absence of a pathway for significant effects from the proposal and any European
sites and the nature and scale of the proposal and other projects, the proposal would not result in in-
combination effects with these other plans and projects.

Having regard to the nature, scale and location of the proposal, its proximity to European sites and the
conservation objectives of those sites, the FAC concludes that the proposal is not likely to have any
significant effect on any European site, itself or in combination with other plans or projects.

Site Site Site Name Distance To Qualifying Interests Conservation | Assessmen
Type Code {m} {* denotes a priority habitat} Objectives t
SAC 002165 | Lower River 6906.91 Habitats http://www.n | No
Shannon SAC 1110 Sandbanks which are slightly covered by sea pws.ie/sites/ Likelthood
water all the time default/files/ of
1130 Estuaries protecied- Significant
1140 Mudflats and sandflats not coveraed by seawater sites/conserv | Effects
at low tide ation_objecti
1150 Coasta! lagoons* ves/L009216
1160 Large shallow inlets and bays 5.pdf
1170 Reefs

1220 Perennial vegetation of stony banks

1230 Vegetated sea cliffs of the Atlantic and Baltic
coasts

1310 Salicornia and ather annuaks colonising mud and
sand

1330 Atlantic salt meadows [Glauco-Puccinellistalia
maritimae}

1410 Mediterranean salt meadows (Juncetalia
maritimi}

3260 Water courses of plain to montane fevels with the
Ranunculion fiuitantis and Cailitricho-Batrachion
vegetation

£410 Mglinia meadows on calcareous, peaty or clayey-
silt-laden soils {(Maolinicn casruieae)

D1ED Aliuvial forests with Alnus glutinosa and Fraxinus
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excelsior (Alno-Padion, Alnion incanae, Salicion albae)*
Species

1025 Freshwater Pearl Musse! {Morgaritifera
margaritifera)

1099 River Lamprey {Lampetro fluviatilis}

1345 Commuon Bottlenose Dolphin (Tursiops truncatus)
1355 Otter {Lutra lutra}

1096 Brook Lamprey {Lempetra planeri)

10095 Sea Lamprey {Petraomyzon marinus)

1106 Salman {Salmo salar)

SAC 002170 | Blackwater 11423.58 Habitats http://www.n | No
River 1130 Estuaries pws.ig/sites/ Likelihood
[Cork/\Waterf 1140 Mudflats and sandflats not covered by seawater defaultffiles/ | of
ord) SAC at low tide protected- Significant

1220 Perennial vegetation of stony banks sitesfconserv | Effects
1310 Salicornia and ather annuals colanising mud and ation_objecti
sand ves/C000217
1330 Atlantic salt meadows (Glauco-Puccinellietalia O.pdf
maritimae)

1410 Mediterrarean salt meadows {Juncetalia

maritimi)

3260 Water courses of plain to montane levels with the

Ranunculion fluitantis and Callitricho-Batrachion

vegetation

91A0 Old sessile oak woods with Ilex and Blechnum in

the British Isles

91E0 Alluvial forests with Alnus glutinosa and Fraxinus

excelsior [Alne-Padion, Alnion incanae, Salicion albae)*

Species

1096 Brook Lamprey {Lempetra planeri}

1106 Salmon (Salmo salor}

1421 Killarney Fern (Trichomanes speciosum)

1095 Sea kamprey {Petromyzon marinus)

1355 Otter (Lutra lutra}

1103 Twaite Shad {Alosa follox fallax)

1092 White-clawed Crayfish (Austropotemobius

paliipes)

1025 Freshwater Pearl Mussel {Margaritifera

margaritifera}

1099 River Lamprey {Lampetra fluviatilis)

SAC 000365 | Killarney 11740.30 Habitats http://www.n | No
National Park, 3110 Oligatrophic waters containing very few minerals | pws.ie/sites/ Likelthood
Macgillycudd of sandy plains (Littorelletalia uniflorag) default/files/ of
y's Reeks and 3130 Oligotrophic to mesotrophic standing waters with | protected- Significant
Caragh River vegetation of the Littorelletea uniflorae and/or ksoeto- | sitesfconserv | Effects
Catchment Nangjuncatea ation_objecti
SAC 3260 Water courses of plain to montane levels with the | ves/CO00036

Ranunculion fluitantis and Callitricho-Batrachion 5.pdf

vegetation

4010 Northern Atlantic wet heaths with Erica tetralix
4030 European dry heaths

4060 Alpine and Boreal heaths

5130 Juniperus communis formations on heaths or
calcareous grasslands

6130 Calaminarian grasslands of the Violetalia
calaminariae

6410 Molinia meadows on calcareous, peaty or clayey-
siit-laden soils {[Molinion caeruleae)

7130 Blanket bogs {* if active bog)

7150 Depressians on peat substrates of the
Rhynchosporion

91A0 Old sessile oak woods with |lex and Blechnum in
the British lsles

91E0 Alluvial forests with Alnus glutingsa and Fraxinus
excelsior (Alno-Padion, Alnion incanae, Salicion albag)*
91J0 Taxus baccata woods of the British Isles*
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Species

1065 Marsh Fritillary {Euphydryas aurinia)
1095 Sea Lamprey {Petromyzon marinus)
1096 Brook Lamprey {Lompetra planeri}
1093 River kamprey {Lampetra fluviatilis)
1029 Freshwater Pearl Mussel {Margaritifera
margaritifera)

1106 Salmon (Saimo solar)

1303 Lesser Horseshoe Bat (Rhinolophus hipposideros)
1024 Kerry Slug (Geomalgcus maculosus)
1833 Slender Naiad (Najas flexilis)

1355 Otter {Lutra utra)

1421 Killarney Fern (Trichomaones speciosum)
5046 Killarney Shad {fAlesa fallax killarnensis)

SAC 000343 | Castlemaine 12448.27 Habitats http://www.n | No
Harbour SAC 1130 Estuaries pwe.tefsites/ Likelihood
1140 Mudflats and sandflats not covered by seawatar default/files/ of
at fow tide protecied- Significant
1210 Annual vegetation of drift lines sites/consery | Effects
1220 Perennial vegetation of stony banks ation objecti
1230 Vegetated sea ciiffs of the Atantic and Baltic ves/CO00034
coasts 3.pdf
1310 Salicornia and other anauals colonising mud and
sand
1330 Atlantic salt meadows {Glauco-Puccinellietalia
maritimag)
1410 Mediterranean salt meadows {Juncetalia
maritimi)
2110 Embryonic shifting dunes
2120 Shifting dunes aiong the shorelire with
Ammophila arenaria {white dunes)
2130 Fixed coastal dunes with herbaceous vegetation
{grey dunas)*
2170 Dunes with Salix repens ssp. argentea {Salicion
arenariae)
2190 Humid dune sfacks
B1E0 Alluvial forests with Alnus glutinosa and Fraxinus
excalsicr (Alno-Padion, Alnion incanae, Salicion albae)*
Species
11056 Salmon {Salmo salar)
1099 River Lamprey {Lampetra fluvictilis)
1395 Petalwort (Petalophyllum raifsii)
1355 Ditter (Lutrg lutra}
1095 Sea Lamprey {Petromyzon marinus)

SPA 004161 | Stack'sto 2451.54 Birds http://www.n | No
Mullaghareirk ADB2 Hen Harrier (Circus cyaneus} pws.le/fsites/ Likelirood
Mountains, default/files/ of
Wast protected. Signiftcant
Limerick Hills sites/conserv | Effects
and Mount ation abjecti
Eagle SPA ves/CO00A16

1.pdf

A

Examination of Environmental Impacts

The EU EIA Directive sets out, in Annex | a list of projects for which EIA is mandatory. Annex li contains a
list of projects for which member states must determine through thresholds or on a case by case basis
{or both) whether or not EIA is required. Neither afforestation nor deforestation are referred to in
Annex i. Annex }! contains a class of project specified as “initial afforestation and deforestation for the
purpose of conversion to anocther type of land use” {Class 1 (d} of Annex !l}). The irish Regulations, in
relation to forestry licence applications, require the compliance with the EIA process for applications
relating to afforestation involving an area of more than 50 Hectares, the construction of a forest road of
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a length greater than 2000 metres and any afforestation or forest road below the specified parameters
where the Minister considers such development would he likely to have significant effects on the
environment. The felling of trees, as part of a forestry operation with no change in land use, does not
fall within the classes referred to in the Directive, and is similarly not covered by the Irish regulations
{S.l. 191 of 2017).

The proposal is of a small scale and for thinning which would be normal activities in a commercially
managed forest and would be carried out under licence and with conditions to adhere to a series of
requirements and guidelines. There is no recorded monument within the forest while some lie in close
proximity and were considered by the DAFM archaeologist and conditions have been attached regarding
setbacks around the monument. The FAC are satisfied that these are acceptable. There is a condition to
thin to marginal thinning intensity which places a restriction on the volume to be removed and ensures
that a sustainable yield is maintained. The area is rural and agricultura! and these activities would not be
out of keeping with the general landscape. There are a number of conditions related to the protection of
biodiversity and water quality on the licence and, taking account of the scale and degree of hydrological
connectivity, the proposal is not considered likely to result in a significant impact on water quality or
biodiversity. There is no evidence of protected species or habitats in or adjacent to the site and there
are no conservation areas in the vicinity. The FAC concluded that there is no likelihood of a significant
effect on any European site. There is an existing access to the public road and traffic will likely increase
as a result of the operations and there may be some noise disturbance but this will be of a localised and
temporary nature. There are conditions on the licence regarding the management of operations. The
FAC does not consider that the proposal falls within the classes included in the Annexes of the EIA
Directive or considered for EIA in irish Regulations and does not cansider that it would result in any real
likelihood of a significant effect on the environment.

Vincent Upton
On Behalf of the Forestry Appeals Committee
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