An Coiste urn Achornhair
Foraoiseachta

-I

Forestry Appeals Committi

08. December 2020
Subject: Appeal FAC562/2020 and 632/2020 regarding licence CW03-FL0146

Dear

I refer to the appeal to the Forestry Appeals Committee (FAC) against the decision by the Minister for
Agriculture, Food and Marine (DAFM) in respect of licence CW03-FL0146.
The FAC, established in accordance with Section 14 A (1) of the Agriculture Appeals Act 2001, has now
completed an examination of the facts and evidence provided by the parties to the appeal.
Background
Felling licence CW03-FL0146 was granted by the Department on 24.7.2020
An oral hearing of appeals Ref FAC 562/20 and FAC 632/2020 was conducted by the FAC on
20.11,2020,
Attendees:
FAC: Mr Donal Maguire (Deputy Chairperson), Mr Vincent Upton, Ms Claire Kennedy & Mr Derek Daly
Secretary to the FAC: Ms Marie Dobbin
Applicant representatives:
DAFM representatives: Mr Anthony Dunbar & Ms Eilish Kehoe
Notification and details were issued to the appellants; the appellants did not attend the oral hearing
Decision

The Forestry Appeals Committee (FAC) considered all of the documentation on the file, including
application details, processing of the application by DAFM, the grounds of appeal, submissions made at
the Oral Hearing and all other submissions, before deciding to affirm the decision to grant this licence
(Reference CW03-FL0146).
The application (dated 2' Dec 2019) is for clear-felling and restocking of a stated site area of 5.9ha at
Crannagh, Co. Carlow. The application included maps and site inventory information, an appropriate
assessment pre-screening report and a harvest plan including site safety and environmental rules. An
appropriate assessment pre-screening report was also submitted on 7th May 2020 by the Applicant. The
site is currently comprised of Japanese larch with smaller areas of Sitka spruce planted in 1983, 1985
and 1988 and would be replanted with Sitka spruce and birch. The application was subjected to the
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DAFM's AA Screening procedure, as set out in the document entitled Appropriate Assessment
Procedure: Guidance Note & iFORIS SOP for DAFM Forestry Inspectors (v.05Nov19) (DAFM, 2019). The
AA screening report completed by the inspector is included on file and was further informed by a field
inspection carried out on the site in question (dated 21/07/2020). The site is described as on a mineral
soil, lithosols and regosols and on a steep slope and located in the Barrow catchment, the Barrow_140
Sub-Catchment, the Mountain (Carlow)_020 (100%) Waterbody. The application was referred to
Wicklow County Council and Inland Fisheries Ireland. Inland Fisheries Ireland responded submitting that
recent activities in the area were not in compliance with Forest Service Guidelines and had resulted in
suspended solids and nutrient runoff to an SAC. There are a number of recorded monuments within the
site boundaries and licence conditions require the inspection and preparation of a detailed plan for the
removal of trees from the monument to be agreed with the DAFM prior to works commencing.
The licence issued on 24th April 2020. It relates to a site area of 5.9ha and is subject to standard
conditions (with reasons) plus conditions requiring aquatic zone setbacks and other conditions related
to the protection of water quality.

There are two appeals against the decision to grant the licence. Inter-a/ia the grounds contend that the
decision does not fully comply with the Habitats Directive, the Birds Directive and the Environmental
Impact Assessment Directive, together with some other points of law.
The appellants contend that, if the development is within 15km of a Natura 2000 site it should be
screened in, that it is not appropriate to take account of mitigation measures at the AA screening stage.
That Assessment carried out under Article 6(3) of the Habitats Directive must contain complete, precise
and definitive findings and conclusions removing all reasonable scientific doubts as to effects on a
protected site. River catchments should be identified. A map showing SACs and SPAs should be
attached.
That all forestry in the area should be detailed showing that cumulative afforestation does not exceed
50ha. the same details should be provided for forest roads. That it is the duty of the FAC to carry out a
full Appropriate Assessment screening and a full EIA screening.
The appellants further contend that the licence was issued in breach of Articles 4(3) and 4(4) of the EU
EIA Directive. In particular, it is submitted that the DAFM did not conduct a screening for EIA, that the
information submitted by the Applicant did not represent the whole project or all impacts on the
environment. It is submitted that the proposal threatens the achievement of the water framework
directive and that responses from a referral body have not been adequately considered. The grounds also
contend that the AA Stage 1 and 2 are not legally valid. It is submitted that licence conditions contain
duplications and do not provide an adequate system of protection for wild birds during the period of
breeding and rearing consistent with the requirements of Article 5 of the Birds Directive and for protected
species under Article 12 of the Habitats Directive. A number of additional grounds relate to conditions
that the appellants contend should be attached to the licence.
Appropriate Assessment (AA) screening was carried out by DAFM for European sites within 15 km from
the clearfell and reforestation project. Felling licence application information submitted by Coillte in the
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form of maps (GIS and softcopy), harvesting and establishment operational procedures as well as an AA
Pre-screening Report and associated Pre-screening Report methodology document were considered by
DAFM during the licencing process. Although the applicant's second AA Pre-screening report
recommended AA,his licence application was field inspected by DAFM and because no hydrological
connection or other pathways from the proposed felling and reforestation project to the adjacent
waterbody were found during the field survey, DAFM did not proceed to Stage 2 of the AA process. The
AA Screening report was completed by the DAFM Inspector and contains the recommendations
regarding screened European Sites. All Qis/SCIs were also considered during the screening exercise.
The DAFM listed three Natura 2000 sites (3 SACs- Blackstairs Mountains, River Barrow & River Nore, and
Slaney River Valley) as being relevant to the case. They concluded that there is no possibility of
significant effects on the SACs due to the fact, established by field inspection, that no upstream
connection exists and that there is no pathway, hydrological or otherwise for impact to occur. DAFM
concluded that there is no possibility of a significant effect on the SAC's, "having considered the expert
opinion and the rationale presented in Pre-screening Report (regarding hydrological distance, project
area, soil type and depth, site slope and project separation distance) submitted by the applicant".
The DAFM carried out an in-combination assessment and the conclusion is consistent with the
applicants' in-combination assessment.
The FAC sat in person at an Oral Hearing in Portlaoise on 20thof November 2020. The parties were
invited to attend in person or by electronic means. The DAFM and the applicants participated
electronically but the appellant did not participate.
The DAFM submitted its view that the proposed felling and restocking did not constitute an activity
covered by the EIA Directive. The DAFM Stage 1 screening for Appropriate Assessment was based on the
information submitted with the application and their own field inspection. The Applicant submitted that
its initial pre-screening report which suggested that the proposal should proceed to appropriate
assessment was based solely on GIS analysis and that subsequently the site had been visited by an
environmental manager following wet weather who found the site to be dry and well drained, as
indicated by the presence of larch on the site, that the land between the forest and the closest stream
was comprised of agricultural land on mineral soils, that the forest was well set back from any
watercourse and that there was no pathway to an SAC. They further submitted that they could not
identify the issues identified by the IFI officer in the submission received. At the oral hearing, the DAFM
submitted that a detailed field inspection had been undertaken of the site following the application and
receipt of the response from the lFI. The inspection was described and it was submitted that the full site
and boundary were inspected, that the forest was on mineral soil and dry and no pathway to an SAC is
present and no evidence of the issues raised by the lFl officer were identified. The DAFM
representatives submitted that in light of the field inspection and the reasons outlined in its screening
they proceeded to conclude that no appropriate assessment was required in this case.
Addressing the grounds of appeal the FAC noted that the DAFM had carried out a Stage 1 screening
assessment for Appropriate Assessment and had engaged in a field verification exercise, including an incombination assessment, in advance of making the decision to grant the licence. This identified 3 SAC's
within a 15km radius of the project lands. Having regard to the nature and scale of the proposed
development and the characteristics of the surrounding environment, the FAC concluded that that this
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approach was correct and that there was no possibility of the proposed development giving rise to the
likelihood of significant effects on any Natura 2000 site outside this distance. The FAC noted the
procedures adopted by the DAFM in its screening, listing the qualifying interests and conservation
interests for each site and assessing the project design, location of the project and possible pathways to
the listed designated sites.
The FAC further noted that, in the case of the SAC's listed that the DAFM discounted the possibility of
significant effects arising for the reason that no pathway, hydrological or otherwise, could be identified
and that this was verified by field inspection prior to the issue of the licence, so in the case of the River
Barrow and River Nore SAC, the possibility of significant effect was discounted.
A submission had been received from IFI raising some concerns regarding the "Mountain and Barrow
SACs", which the FAC understands to refer to site 002162 River Barrow and River Nore SAC. The FAC
sought reassurance from both the DAFM and the Applicant concerning the contents of the submission.
DAFM and Coillte submitted that their field inspections did not bear out the IN observation.
Regarding in-combination effects, other projects listed are either carried out or awaiting approval. Apart
from the IN submission, which was dealt with in detail, no other evidence has been presented to the
FAC to indicate that any of the existing projects are giving rise to any environmental problems or
significant effects on any Natura 2000 site, and there is no convincing evidence before the FAC to
indicate that there are other plans and projects in the area which, combined with the proposed
development, would be likely to give rise to significant effects on any Natura 2000 site.
The FAC concluded that the procedures adopted by the DAFM in carrying out screening for appropriate
assessment and the conclusions reached were correct, and that the proposed development alone, or incombination with other plans or projects, would not be likely to have significant effects on any Natura
2000 site.
The grounds of appeal contend that the decision does not comply with the EIA Directive. The EU EIA
Directive sets out, in Annex I a list of projects for which EIA is mandatory. Annex II contains a list of
projects for which member states must determine through thresholds or on a case by case basis (or
both) whether or not EIA is required. The Irish Regulations, in relation to forestry licence applications,
require the compliance with the EIA process for applications relating to afforestation involving an area
of more than 50 Hectares, the construction of a forest road of a length greater than 2000 metres and
any afforestation or forest road below the specified parameters where the Minister considers such
development would be likely to have significant effects on the environment. In respect of the EIA
Directive, the FAC concludes that felling and replanting of a commercial forest as proposed does not
represent a class of development covered by the Directive and that the proposed development does not
involve any works, which of themselves, would be a class of development covered by the Directive. As
indicated in the application and at the oral hearing the forest is served by an existing forest road that
runs to the southwest to meet the public road. As such, the FAC does not accept that there is a
requirement for EIA screening in this case. Having regard to the nature and scale of the development,
and the characteristics of the surrounding environment, the FAC concluded that the proposed
development alone, or cumulatively with other plans and projects, would not be likely to have a
significant effect on the environment.
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Regarding the suggested licence conditions, the FAC is satisfied that no serious of significant error was
made in making the decision regarding licence conditions, that the DAFM had sufficient information
before it to make the decision having regard to the application information and field inspections and
that the licence conditions are acceptable in this case.
In deciding to affirm the decision to grant the licence, the FAC considered that the proposed
development would be consistent with Government policy and Good Forestry practice.

Yours Sincerely

Donal Maguire on behalf of the Forestry Appeals Committee
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